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. INTHE UNITED STATES DISTRICTCOURT N EEEE*SVE?H%
" FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION NOV 1 0 1399
_ o U.S. DISTRICT COURT
JOEDOE, etal.,..: ) MID. DIST. TENN.
s .1'!', ." ' ) .
", Plainiffs, )
| )  Civil Action No. 3-84-1260
v. )  Judge Nixon
JOHN FERGUSON, in his official capacity s the ) .
‘l'ennessee Commissioner of Finance and )
Administration,! )
. )
Defendant. )
ORDER

Pendmgbdore this Court is the plaintiffs' Petition for Contempt of Cout, filed Decomber
11, 1998, Ai"i.ésua is the defendant's compliance with the consent decree entared January 14,
1687.

The parties bave submitied a joint motion to dizmiss the contempt petition without
pmjudicef Artachedto the motion is a stipulation. From & review of the stipulation, it is apparent
that the dMMWmmkewtainanﬁonsto ensure compliance with the consert decree
emd protect theintmsts of plaintiff class members. By the stipulation, the perties have resolved
theisguesr&;qdinthcwntcmptpeﬁﬁummaebymdeﬁnz%hcpeﬁﬁonmoot |

Itis, the:efo:e, ORDERED that the joint @ﬁm be granted, and the Petition for
Contempt of Couzus hereby DISMISSED without prejudice.

I © DisTHICT COURT

Ipursuant to Rule 25(d), FR.CF., and Executive Order Na. 23 (10/19/99), the current Commissioner of the -
Department of Finance gad Administration is substituted for the predecessor commissioner of the Medicaid single

state agency, asthé defendant in thls case. .
v This document.was enlated on

the dockst in compliance with.
Rule 58 andlor Rule.79(s),

o FRCP, oA BT B @
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

T NASHVILLE DIVISION
JOE DOE, etel., )
co D R
" Plainffs, )
) Civil Action No. 3-84-1260 :
v. )  Judge Nixon ‘- -
)
JOHN FERGUSON in his official capacity as the )
Tennessee Commussioner of Finance and ).
Administration,! )
‘ Defendant )

JOINT MOTION TO DISMISS CONTEMPT PETTTION
Pfeudinéi:efpre the Court is the plaintiffs' Petmon for Contempt of Court, which was filed
December 11, 1998, The petition charges that the stme is invioiation of the consent decree
entered Jeanuary 14, 1987, which permanently enjoins the state to comply with certain pracedural
requiremgtits pertaining to the pre-admission M@on (PAE) pracezz for determining eligibility
for Medimd i:ovemge of nursing facility care. The plaintiﬂ"s specifically contend that the state is
in vmlanon of pamgraph (5)(a)2), which provxdes in rele'vam part as follows:
o (5) Access to I‘lw PAE &u’lem

I arder to implemeat the due process rights rocopnized in this order and
* to preserve the recipient’s apportunity 1o be heard, the following

safeguards shall be observed: .

(3) Whenever an applicant for adrﬁission to a nursing home who has chogen to
participate in the Medicaid program, or 8 current resident of such a nursing

Pursuent to Rule 25(d), F.R C.P., end Exacutive Order No. 23 (10/19/99), the cutreat Camsmissioner of the
Department 6( Finance and Administration is mbsmuwd for the pm&cesor commissloaer of the Medicaid single
sale agancy, asﬁ\edefcndantmummse_ .
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. home, has applied for PAE appmval of reimbursement for their medical
- care, then the following prohibitions shall be observed to maintain the
integrity of the PAE application;
(2) No such resident may be discharged because

TDHE initially denied the PAE apphcaﬂon after
edministrative review until any eppeal is
resalved or the time during which an appeal may
be requested has passed without action. .

Ltlhan Temr a mcmbcr of the plaintiff elass, alleged in the contempt petition that shc -
had besn recemng carc in a Medmmd-paniapanng nummg facility, She stated that she had
submitted a PAE application, andthuxthadbaenuunally spproved by an administrative law
judge but then d:med upon review by the defandant Conumsswnet's designee. Upon that deniel,
the nursing facility moved to discharge her mvoluntanly while her appeal was pending before the
Cheancery Court for Davidsan County. The dcfendant Commissmne.r‘s designee upheld the
facility's ptoposed discharge, prompting the filing of the peuuon for contempt.

A hcanng was held January §, 1999 on thc mation for a preliminary injunction. On
January §; 1999 the Court entered an order cnjommg the defendant ﬁ‘om authonzmg. enabling or
ratifying the d:scharge of Lillian Tester fromsa Medlcmd-pam:tpating nursing home during the
pendency of her PAE appeal. The Court repc%d the defendant's argument that the abave-quoted
language of the consent decrec was amb1guous, and xhould be tead as only prohibiting
mvolm:my dmcha:g:s during the pendency of adnunmralwe appeals. The Court found that such
an mterprctauon was a relatively recent depamn-e fwm the defendanfs own construction and

apphcandn ufthe consent decree over a number ofyears “It found that during the period

fonowmgent;y.ofthedecree,ﬂlcmhadmtcmreted *any appeal” to include judicial, as well as
administrative, appeals. |
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Tﬁsﬁﬁﬁeshavemwemcredinm alﬁﬁulaﬁoxiwithregstdwﬂwmaﬁemmisedbythe
mnmmpt petition. A copy of the "Parties' Supulmon Reparding Dismisgzal” is appended to this
motion as exhibit A. The stipulation provides:

l.. ~ Defendant has entered into the stipulation in congidaration for the

' plaintiffs’ agrecment to dismiss their p:hﬁon without prejudice, and the
- ﬁefendant does not admit liability. or,ﬁomompliam with the terms of'the -
» Court's previous order. “

"2;4 - Upon review of its policies followmg the Court's grant of the preliminary
injunction entered January 8, 1999. the state has resolved to conform those
" pohcxes to the language of the consent decree and has taken appropdstc
N ad:mmstranve staps to do sa. Speaﬁcally the defendant {5 i 1ssumg
mcmomnda {0 the TennCare Bumau, which administers the P.AE.

proccss, to Medmmd—parﬂcxpatmg numing faclhtws and the Administrative
KR Procedw Division of the Tennassee Secretary of State's Office,
; mfonnmgthemt)fmetermxufﬂmeonscntdeuee The memoranda,
- copies of which will beﬁledvdththeCom:ndimo:pomtedascollectwe

exhibit A to the parties' supulanon. mclude a statement that residents of
| Mcdxcmd-parﬂcxpatmg numng fa.clhﬁcs mny not be involuntarily
: dascharged until any appeal of rlemal of the residents' PAE applxcam

~ including any available ad.tmmsn-anvo or judicial uppeal, is resolved ar the

‘time during which en admmxstratwc or judicial appeal may be requested

has passed withour action.
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3. The defendant represents that, in the exercige of due diligence, e review of
PAE appeal policies has been uridertaken. Bascd on that review, the

defendant represents that o plaintiff class members, other than Lillian

Ve e

Teater’, were adversely affected by the state's interpretation of the consent

i

decree as only prohibiting discharges durmg the pendency of
.hdminim'ative appeals. o - -
4, Thedsfendanthasmprescntmtcnuonofdomgso but reserves his right
. under Rule 60, F.R.C.P., to scekmlwfﬁ:nm the arder, if future
Jusuﬁcauon exists,

S 'Aﬂdmmally, while not an issuc raised by the contempt petidon, the
defendant agrees that if a plamhﬁ'class memberprevmls in hig or her PAE
application appeal by decision of an adrmmmnve law judge (ALJ), the
defendant shall not appeal. An ALY's decislon shall not be deemed
brecedent for future appeals. The dcﬁeﬁdant reserves the right to apply to
this Court for relief from an AliJ‘s"n;ling‘intcrpreﬁng federal law. The

. défendam also reserves the right to enact emergency rules or public
| _ necessxty rules in accordance wnh the state Admmmtmnve Proeedums

Act. The defendant shall mmedlately apply this term of the stipulation to

any class member whose PAE appeal is curreatly pending at any stage of

“Ms. Tester obxained a favorable final order on her appeal to the Chancery Court, has received Medicaid
coverage retroactively, and is receiving coverage cunrcatly. The woqld-be intervenor, Management Care
Carporation d/b/a Lakebridge Health Care Centar, has now been paid for the entire period of her care, and conrinues
10 receive payment from Medicaid. The financial elaims the corporation assarted in suppont of i mmcnuon have,
thetefare, been randercd moot.
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"% “dbpeal or judicial review, The defendant will xmmedmn:ly apply the terms
" of this stipulation to any mdmdual who smce July 1, 1997, has obtained a
favarable decigion on appeal and had such decision reversed by the
defendant Commissioner of Health or her designee; the defendant will
‘ensure that the decisions favora‘bl.el -tp'i:hose class members are immediately
reassessed and appropriate corredtive action taken, if necessary. ._ .
6 . .The parties agree that the plainuﬂ‘s are aprevmlmg party in these contempt
pmceedmgs for purposes of seekmg an award of reasonable fees under 42
U.S.C. § 1988 and the Court's uﬂterentpoWertoenfbmeltsordersun
contempt proceedings. |
In light of the foregoing, it appears that thcrc. is no need or justification for continuing to
prosecute the pc‘tition for contempt:” The paxtlcs thcrcfore jointly move the Court to dismiss the
contempt petition withour prejudice. o
"BATED this 7% day of Noveabié, 1999.
| | Rc:pf:ctﬁxlly submitted,

ES% gonnyman, N 5%52419

- ' TENNESSEE JUSTICE CENTER
203 Second Avenue, North
‘Nashville, TN 37201
- Phane: (615) 255-0331
".Counsel for the PlaintifTs

PAUL G. SUMMERS
. Aﬁomey General and Reporters
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by: %LQ . 3&%\
Sue A. Sheldon, TN BER #155295

. Senior Counsel

B . 2od Floor, Cardell Hull Building
425 5th Avenue, North
-! " Nashville, TN 37243
© (615) 741-2640

Counsel for the Defendant

CERTIFICATE OF SERVICE
_ o
[ hereby certify that a copy of the foregaing document has been mailed this / 9""&3)' of

November, 1999 to counsel for the movants for intervention st the following addresses:

Mr. William M. Barrick Mr.:Mark S, Dessauer
Weed; Hubbard, Berry & Doughty Huater, Smith & Davis, LLP
SunTrust Bank Building, Suite 420 P.O./Box 3740
201 Fourth Avenue, North Kingsport, TN 37664-0740
Nashville, TN 37219 o
Counsel for Movant, Management Care
Mr. Christopher C. Purd ' Carporation d/b/a Lakcbridge Health
Tennessee Health Care Association .. Care Center
P.0.Box 100129
Nashwille, TN 37224

Counsel for Movant, Tenneasee Health Care Association

Cotlrisel fok the Plaintiffs V
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

e NASHVILLE DIVISION
JOE DOE, et al,, )
' )
Plaintiffs, ) |
) Civil Action No. 3-84-1260
v. )  JudgeNixon :
)
JOHN FERGUSON, in his official capacity as the )
Tennsssee Commissioner of Finance and Y
Administration,' 35
: A )
Defendant. ) -

Pending before tha Court is the plaintiffs’ Petition for Cantempt of Court, which was filed
December 11, 1998. That petition charges that the state i in violation of the consent deerec
eatered Janua:y 14, 1987, which permanently anjoins the state to comply with ceﬁain procedural

teqmrements penmmng to the pre-admission cvaluanon (PAE) process for determining eligibility

for Mcdlca:d coverage of nursing facility care. The plamtlffs specifically contend that the state is

in violation of pa:a.graph (5)(2)(2). which provzdes in telcvant part as follows:
(5) Access ro rhe PA E System
In order 1o implement the ducpmcessnghurecognimd in this order and
't preserve the recipient's opportunity to be heard, the following
safepuards shall be abserved:

(2) Whenever an applicant for admission to a mursing home who has chasen to
participate in the Medicaid progrém, or a current resident of such a nursing

'Pursusin vo Rule 25(d), F.R.C.P., and Execurlve Order No. 23 (10/19/99), the current Commiscioncr of (he
Department of Finance and Administration is aubstituted for the prodecessor commissioncr of the Medicaid smgle
state agency, s the defeadant in this case. U

[N

dos
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hnme has applied for PAE appmval of reimbursement for their medical
: . caxe,thenthefollowmgpmhxbmonsshallbeobservedtomm:nthe
1 integrity of the PAB application;

(2) No such resident may be discharged becausc
TDHE initially denicd the PAE application after
administrative review until any appeal is

" resolved or the time during which an appeal may
be requested has passed without action.

'l‘he partles gubmit this stipulation with rege.rd to the matters raised by the eontempt
petition, nnd thc defendant enters into this st\pulanon meonsxderaum for the plaintiffs’
agreement to dlsnnss their petition without prejudlee. The defendant, by entering into this
stipulation, doet not admit liability or noncompliance with the terms of the Court's previous
order. L
1. Upon review of its policies following the Court‘s gram of the preliminary

uuuncuon entered January 8, 1999, the state has resotved to conform those

pohcxes té the language of the consent decree &nd has taken appropriste
admtm.suanve steps to do sa. Spemﬁcally, defenda.nt is issuing memaranda to
the TennCare Bureau, which admmxslers the PA F.. process, to Medicaid-
participating sursing facilities and the Adminis’cmhve Procedures Division of the

Tennessee S~ecrctxry of State's Office, mfomung them of the terms of the consent

decree. 'I'he memoranda, copies of whmh w:ll be ﬁled with the Court and

meo:rpomed as collective exhibit A hetem, mclude g statement that regidents of

Medlcmd-pamapaﬁng nwrsing facilities may not be involuntarily discharged until

any appeal of denial of the residents' PAB apphcanon, including any available

';2 ”..

P.16

dio
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admmmnve or judicial appeal, is reso'li}éd'oi' the ti:'nc during which an
admmstranve ot judicial eppeal may be requested has passed without action. '

2. ’Ihe defendant represents that, in the exefcxse of due diligence, a review of PAE
appeal policies has been undertaken. Based on that review, the defepdant
represeats that no plaintiff class members, other thin Lillian Tester, were
adve:selyi affected by the state's inwtpre"&ﬁori' of the consent decree asonly - =
pmhlbmng discharges during the pcndcncy of admm:stranve eppeals.

3. | The defendm: has no present i{ntention ofdomgso, but reserves his right under
Rule 60 FR.C.P,, to seck relief from the order, 1f future justification exists.

4, Addmonally, while not an issue raised by thc contempt petition, the defendant
agrees that lf a plalntiff class member prevails in his or her PAE application

appeal by decision of an administrative law Judge (ALJ) the defendant ghall not

appcal AnALJs decmonshallnotbedeemedprecedmtforﬁmxeappeals The
defe.ndant reserves the right to apply to thxs Court ﬁor relief from an ALJ's ruling
Merpreung federal law. Thcd@ﬁcndantalsoxesewesthexightto cnact emergency
rules or public necessity rules in aocordance w:th the state Administrative
Pmcedures Act. The defendant shall lmmedmely apply thiz term of the
supulauon to any class member whose PAE appeal is currently pending at any
stage of appml or judicial review, The defemdam wnll immediately apply the
terms of tlus stipulation to any mdmdual who, smce Iuly 1, 1997, has obtained &
favorabw decision an appeal and had suoh deblsmn reVetsed by the defendant

Commissmner of Health or her d:stgnce the dcfendant will engure that the

I
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décisidxis favorable to thase class memb'ers a:é-immediate!y reassessed and

op;_;&te corrective action taken, 1fneccssary

s. Thcparuesagrecthmmcplainnﬁsareapmvmhngpaﬁymﬂmsemnmmpt

proceedmgx. for purposes of sccking an award of reasonable fees under 42 US.C.

§ 1988 and the Court's inherent powet meuforoc its orders via contempt

|  DATED tma/_Q._ day ofNovember 1999

- by

N

pectfully subm.lttgd,

TENNESSEE JUSTICE CENTER
203 Second Avenue, North

.. Nashville, TN 37201

Phane: (615) 255-0331

o Couisel for the Plaintiffs

BAUL G. SUMMERS
' Aftorney General and Reporters

J

Sue-A- Sheldon, TN BPR #155295
Senior Counsel

2nd Floor, Cordell Hull Building
425 5th Avenue, North

" Nashville, TN 37243

(615) 741-2640

."Counsel for the Defendant

P.12

Gordon Bonnyman, TN BPi # 2419

@12
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Y v CERTIFICATE OF SERVICE
e e . . ) ‘ . . (% M
Lhereby certify that & copy of the foregaing document has bean mailed this L9 &y of
November, 1999 to counsel for the movants for. intervention at the following addresses:

M. William M. Barrick Mr. Mark S. Dessauer _

Wead, Hubbard, Berry & Doughty Hunter, Smith & Davis, LLP

SunTrust Bank Building, Suits 1420 P.0. Box 3740

201 Fourth Avenue, North . Kingspart, TN 37664-0740

Nashville, TN 37219 L «
Counsel for Movant, Management Care

M. Christopher C. Puri . : Cotporation d/b/a Lakebridge Health

Tenriessge Health Care Association |, . Care Center

P.D. Box 100129 o

Nashville, TN 37224

Counsel for Movant, Tennessee Health Care Assosiation




